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THE CHIEF ISSUE FOR 1920—THE 
SUPREMACY OF LAW. 


When Judge Anderson of Indiana re- 
cently sentenced the president of the Kan- 
sas Coal Miners’ Union for contempt for 
not calling off a strike as he had been com- 
manded to do, he declared that it had be- 
come important in these days to determine 
whether any organization or any class of 
citizens are above the law. 


We have no intention to discuss the mer- 
its of the particular case; we wish merely 
to use it, and the remark of Judge Ander- 
son, to call attention to what we regard as 
the most serious phase of the present 
unrest. 

No forward-looking citizen is alarmed 
at the multitude of proposals to change the 
law, no matter how radical or fantastical 
such proposals may be, for so long as citi- 
zens are content to achieve the realization 
of their dreams through the normal proc- 
esses of legislation, there can be no serious 
harm to the state, even from experiments 
in legislation which may later have to be 
discarded as impractical or unworkable. 
3ut when men with dreams are not con- 
tent to wait upon the consent of the major- 
ity to put their dreams into effect but talk 
about putting down all opposition to their 
will by force or intimidation, there is reason 
for every free American to set his jaw and 
square his shoulders and be prepared and 
vigilant to defend his dearly bought lib- 
erties. 


We do not wish to defend the so-called 
principle of “government by injunction.” 
The writ of injunction is an ancient writ 
intended originally to grant relief where 
the common law was unable to do justice. 
Its issuance has always been carefully 
guarded by the courts and it has issued only 








where there was no other effective remedy. 
The demand of the labor unions that they 
shall be exempt from the compulsion of 
such a writ while all other persons shall 
remain subject to it is presumptuous in the 
extreme. A labor union can easily become 
as dangerous as a monopoly ever was, and 
the law cannot afford to dispense with its 
only effective remedy to deal with a situa- 
tion which may threaten not only the rights 
of individual citizens but the very life of the 
nation itself. 


3ut whether there should or should not 
be restrictions placed upon the power of 
the court to issue the writ of injunction, 
the duty of every citizen is to respect the 
law and the order of the court enforcing the 
law until the law is changed. Any citizen 
who declares there are some laws that he 
will not respect, or that there are some offi- 
cers of the law whose authority he will not 
recognize, is not a good citizen and should 
be promptly put in the category of enemies 
to society. 

Let us be careful to put our finger on 
the real danger spot. It is not in Socialism 
nor any other platform for the reforms of 
society or government. It is not in attacks 
upon capital or upon officials or upon social 
organizations, Or upon customs, or even 
upon the law itself. Everyone has the right 
to criticize existing institutions, customs and 
laws; everyone has the right to turn the 
spotlight of condemnation on public offi- 
cials, and even judges are not exempt from 
such criticism. But the real danger is when 
men, members of a free society like the 
United States, refuse to accept the will of 
the majority and threaten to defy the law 
that they are unable to change through legal 
processes. 

The man who would destroy a society 
in which he has equality of right with 
everyone else, because, forsooth, the major- 
ity of his fellow citizens will not accept his 
legislative proposals is either very ignorant 
of the essentials of a free government or 
he does not believe in a free government 
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at all. Free societies have not discovered 
any better’ way to settle strife and differ- 
ences of opinion in the state except by in- 
voking the will of the majority. That will 
becomes for them the voice of the people, 
which is also, for the purpose of that gov- 
ernment, the voice of God. 


Respect for law as representing the col- 
lective will is essential to the stability of 
every nation. No matter how citizens may 
differ on matters of policy and government, 
all must agree to abide by the result of the 
ballot ; all must bow to the will of the major- 
ity until this will is changed by an appeal to 
the reason and conscience of the people. To 
attack the ballot box with a club is to strike 
down the most sacred right of a free man— 
the right to be his own sovereign. Men who 
attempt such a course are fit only to be 
ruled by an autocrat, since they are unfit 
to rule themselves. 


Respect for the courts is just as impor- 
tant as respect for the law, because the 
two are inseparable. The courts enforce 
the law in defense of the state and of the 
rights of the individual citizen, and no man 
would be safe or secure in his life, his lib- 
erty or his property, if the judgment of a 
court be not respected as the will of the 
nation to which every other will must sub- 
mit. ‘To resist the process of the court is 
therefore to defy society itself and set at 
naught the most important sanctions that 
guard the most cherished rights of free 
men. 


For 1920 the chief issue is the supremacy 
of law. We do not mean -political issue 
because political parties could never di- 
vide on such an issue. We mean that it 
is an issue raised by foreign intermeddlers 
in our affairs. A few men have thrown 
a lot of dust in the air and many people 
have become confused and cannot see 
clearly where their best interest lies. It is 
therefore the duty of the bar, not particu- 
larly to attack this or that reform as a polit- 
ical heresy, but to hold up to public scorn 
and condemnation the most terrible of all 





| 


heresies—the idea that a man can drive a 


dagger at the very heart of his government 
and then expect it to be able and willing to 
furnish him with that protection to his 
rights which he so vigorously demands. 








NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONALITY OF WAR TIME 
PROHIBITION.—There are many important 
implications in the recent decision of the Su- 
preme Court in the case of Hamilton v. Ken- 
tucky Distilleries and Warehouse Co., sustain- 
ing the War Time Prohibition Act against con- 
stitutional objection. The chief implication is 
that important events which are the criteria of a 
change in legal conditions or obligations are 
not established by hearsay, or even the unoffi- 
cial speeches of a President. 

The really important contention of the de- 
fendants in the Hamilton case was that the 
war was over, that peace had come de facto if 
not de jure, and that demobilization had been 
practically completed according to newspapers 
and even according to the admission of the 
President in vetoing the Volstead act. 

The term used to limit the operation of war 
time prohibition in point of time was the “con- 
clusion of the war.” A war is terminated by 
treaty and a treaty is effective only after it is 
ratified and until then we are technically if not 
actually at war. The “conclusion of the war” 
does not mean an armistice; it does not mean 
the date when a treaty of peace is signed; it 
means an absolute ending of the war by 
the ratification of a treaty of peace and 
the official proclamation of peace and of 
demobilization by the President. Only by such 
an official declaration, says the Court, can 
uncertainty be avoided. On this point the 
Court said: 

“Conclusion of the war’ clearly did not 
mean cessation of hostilities, because the act 
was approved ten days after hostilities had 
ceased upon the signing of the armistice. Nor 
may we assume that Congress intended by the 
phrase to designate the date when the treaty 
of peace should be signed at Versailles or else- 
where by German and American representa- 
tives, since, by the Constitution, a treaty is 
only a proposal until approved by the Sen- 
a * Fs 

“It was expected that the ‘conclusion of the 
war’ would precede the termination of de- 
mobilization. Congress, therefore, provided 
that the time when the act ceased to be opera- 
tive should be fixed by the President’s ascer- 
taining and proclaiming the date when de- 
mobilization had terminated. 
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“It is insisted that he has done so. The con- 
tention does violence to both the language and 
the evident purpose of the provision. * * * 
When the President mentioned in his veto mes- 
sage the ‘demobilization of the army and navy,’ 
the words were doubtless used in a popular 
sense, just as he had declared to Congress, on 
the occasion of the signing of the armistice, 
‘The war thus comes to an end.’ 


“If he had believed on October 28, 1919, that 
demobilization had, in an exact sense, termi- 
nated, he would doubtless have issued then a 
proclamation to that effect, for he had mani- 
fested a strong conviction that restriction upon 
the sale of liquor should end. Only by such 
proclamation could the purpose of Congress be 
attained, and the serious consequences attend- 
ing uncertainty be obviated.” 





THE MENS REA. IN FALSE PRETENSE 
CASES.—The English law journals are discuss- 
ing a very novel point decided by the recent 
English case of Rex v. Vilma Isaacs (Times, 
Oct. 25th, 1919). The question was whether the 
intent in false pretenses cases must be an in- 
tent to defraud the prosecutor or whether an 
express intent to injure some third person 
other than the person from whom the goods 
are obtained would suffice to sustain the indict- 
ment. 


In this case a lady against whom a divorce 
nisi had been pronounced went to the prose 
cutors and obtained from them large quantities 
of jewelry and other goods. She obtained them 
by stating that she was the wife of the man 
from whom she had, in fact, just been divorced, 
and that he had distinguished relatives—a fact 
verbally true but essentially misleading. The 
false pretense alleged against her was that she 
falsely represented herself as_ entitled to 
pledge her husband’s credit, a _ fact to 
her knowledge false, but which actually de- 
ceived the prosecutors; they did not know of 
the divorce. The defense raised, apart from the 
suggestion that her pretense was not false, but 
at least verbally true, was very curious. It was 
shown from the evidence that the accused had 
been actuated by spite against her husband, 
that she was about to go to America with the 
co-respondent, and that she desired to pile up 
debts against her husband before doing so, 
believing that his liability for his wife’s debts 
extended to any goods obtained by her during 
wedlock. 


The court refused to allow the plea of the 
absence of criminal intent on the ground that 
the conduct of defendant was sufficient to raise 
a presumption of intent to defraud the owner of 
the goods. In commenting on this case the So- 
licitors Journal (Eng.) (Vol. 64, p. 47) says: 





“The plea was that, believing this erroneous 
doctrine, the lady desired to defraud her hus- 
band and not the tradesmen, whom she believed 
could secure payment by legal proceedings 
against her husband. In other words, there 
was ‘no intent to defraud’ the prosecutor, but 
only a third party: R. v. Jones, 1898, 1 Q. B. 
118; R. v. Muirhead, 1 Cr. App. R. 189; R. v. 
Hunt, 13 Cr. App. R. 55. There is a good deal 
of authority in support, of this view. But the 
Court of Criminal Appeal disposed of this in- 
genious plea by cutting, rather than untying, 
the Gordian knot. They held that the facts 
supported the view that the goods were ob- 
tained fraudulently with an intent to deceive 
the owners, who would not have parted with 
them but for the false pretense. Such decep- 
tion, and the consequent acquisition of the 
goods without payment, constituted a fraud on 
the owner, whether or not they could ultimately 
have recovered against her husband. This is 
sound common sense. But it does not alto- 
gether settle the main issue-—namely, whether a 
conviction is possible where there has been no 
fraud on the owner of the goods, if such a 
case can in fact exist.” 








THE PLUMB PLAN FOR THE CON- 
TROL OF THE RAIILROADS.* 


The great interest in the Plumb plan be- 
ing taken by the public is partly due to 
the concern the people feel regarding the 
solution of the railroad problem, which is 
the most important of our reconstruction 
problems. But it is significant that the in- 
terest shown in the Plumb plan is greater 
than that manifested in any other plan 
which has been proposed for the solution 
of the railroad problem. Undoubtedly 
this is because the public recognizes the 
fact that the implications of the Plumb 
plan are much broader than the railroad 
problem. 


The public more or less clearly sees 
that the Plumb plan is one important ex- 
pression of a movement for the revolu- 
tion of industry and government which is 
being promoted by leaders of radical 
thought and action in every civilized 


*This article is by Hon. Samuel O. Dunn, 
Editor of the Railway Age, and one of the best 
informed men on railroad administration in the 
country. Mr. Dunn is also a lawyer and his 
discussion takes into account the legal principles 
involved in the problem.—Ed. 
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country. The main object of these rad- 
ical leaders is the destruction of so-called 
“capitalism,” which is merely another 
word for the privaie ownership of prop- 
erty. They, like the socialists, would vest 
the ownership of all property in the pub- 
lic; but, unlike the socialists, they would 
turn the management of the various in- 
dustries over to those employed in them. 
The Plumb plan is simply the application 
to the railroads of the soviet scheme of 
public ownership and employes’ manage- 
ment. If it should be applied to the rail- 
roads there immediately would be a de- 
mand for its application to other larger 
industries. The United Mine Workers 
already have declared in favor of national- 
ization of the coal mines and the partici- 
pation of the employes in their manage- 
ment. 


[It is because the Plumb plan puts into 
concrete form the most radical current 
theories as to how property should be 
owned and managed that it is so impor- 
tant; and it is because the public sees 
that the adoption of the Plumb plan 
would be the beginning of a great revolu- 
tion in industry and government that it 
is taking so much interest in it and also 
manifesting so much hostility to it. 


The Plumb plan contempiates, first, the 
acquisition of the railroads by the govern- 
ment, and then the turning of them over 
to the management of a board of directors 
one-third of whose members would be ap- 
pointed by the President of the United 
States, one-third by the officers of the rail- 
roads and one-third by the employes. The 
advocates of the Plumb plan claim that 
by this means vast economies would be 
effected. 


The first of these economies would be 
a reduction of several hundred millions of 
dollars a year in the return which must be 
paid on railroad capital. They say, first, 
that the railroad companies claim the value 
of their properties is $20,000,000,000, and 
that the companies must be paid a return 





upon this amount of at least 6 or 6% per 


cent. We have never heard any spokesman 
of the railroads claim that, with the pres- 
ent investment, they should be allowed a 
return upon as much as $20,000,000,000. 
We have heard them claim a valuation of 
the properties would amount to this, but the 
railway companies never advocated, and do 
not now advocate, valuation as a basis for 
rate-making. 


Having asserted that the railways claim 
a return upon $20,000,000,000, Mr. Plumb 
and other advocates of his plan proceed 
to attack the capitalization and the “book 
cost” or property investment account of the 
railways upon the alleged ground that they 
have been watered to the extent of eight or 
ten billion dollars. They say that when 
the railroads are acquired under the Plumb 
plan all this water will be squeezed out 
and that a large saving will be made be- 
cause no return will have to be paid upon 
it. We sometimes wonder if these gentleman 
really know what the net capitalization and 
the book cost of the railroads actually are. 
We will say nothing about the net capitali- 
zation because it is smaller than the book 
cost of the properties as reported to. the 
Interstate Commerce Commission. 


The book cost of road and equipment as 
reported for 1916, the latest year for which 
the statistics have been compiled, was $17,- 
526,000,000. Prior to 1907 this account 
on many roads undoubtedly was made high- 
er or lower than the actual investment, 
since each company had up to that time 
kept its accounts as it thought best. Since 
1907, however, all accounts have been kept 
as required by the Interstate Commerce 
Commission. Therefore it must be assumed 
that all additions made to the book cost of 
road and equipment since 1907 represent 
actual investment, dollar for dollar. If 
that account has been watered it must have 
been done before 1907. Now, in 1907 the 
railways reported a total cost of road and 
equipment of $13,030,000,000. If, as is al- 
leged, the book cost has been watered to 
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the extent of eight billion dollars, which is 
the minimum figure which Mr. Plumb uses, 
then, up to 1907 the total investment in the 
railroads of the United States had been 
only $5,030,000,000. The total mileage on 
which the book cost was based at that time 
Therefore, after squeezing 
out all the alleged ‘“‘water,”’ the railroads 
in 1907, on Mr. Plumb’s theory, represent- 


was 210,793. 


ed an investment of only $24,000 a mile. 


Does anybody in his senses believe that 
up to 1907 the investment in our railroads 
In that year 
the railways of New South Wales, Au- 
stralia, which always have been owned and 
operated by the government, reported a cost 
of construction of $60,000 a mile ; the Inter- 
colonial of Canada, which has been owned 
and operated throughout its entire life by 
the Provincial or Dominion governments, 
reported a cost of construction of $60,163 
a mile; the railways of Germany, most of 
which were owned and operated by the gov- 
ernment, in the same year reported a cost 
of construction of $107,000 a mile. Our 
railroads at that time had a book cost of 
$61,816 a mile. Either that book cost did 
not include a vast amount of water as is 
alleged, or our railways up to that time had 
been constructed with at least twice as great 
efficiency and economy as any other rail- 
road system on earth. 


was only $24.000 per mile? 


In 1916, when the Interstate Commerce 
Commission made its last report upon the 
subject, the net capitalization of our rail- 
roads was $66,356 a mile and their book 
cost of road and equipment was $73,209 a 
mile. Their capitalization and book cost 
uf construction were the smallest reported 
for any important railroad system in the 
world. ‘The State Railways of New South 
Wales, Australia, now report a cost of con- 
struction of $80,000 a mile, and the gov- 
ernment-owned Intercolonial Railway of 
Canada a cost of $76,000 a mile. 


It is not the intention of the writer to 
contend that none of the railways of the 


country have been overcapitalized. Some 
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of them have been grossly overcapitalized. 
But others, because they have made large 
investments from earnings, have sold their 
stocks at premiums and so on, have be- 
come largely undercapitalized. ‘The Penn- 
sylvania Railroad System alone represents 
an investment which exceeds its capital- 
ization by $430,000,000. There is not the 
slightest doubt in my mind that the valu- 
ation being made by the Interstate Com- 
merce Commission, for the railways as a 
whole, will exceed their combined net cap- 
italization and their book cost. 


But the advocates of the Plumb plan say 
that when the railroads are bought by the 
government there should be paid for them 
not their present value, but merely their 
actual cost. That, however, is contrary to 
all the decisions of the courts upon the sub- 
ject, and Mr. Plumb knows it as well as 
anybody. Furthermore, all the investiga- 
tions which have been made by the state 
commissions and the Interstate Commerce 
Commission in making valuations demon- 
strates that it is impossible to ascertain 
what the actual cost to date of all the rail- 


roads has been. Many railroads have 
changed hands several times by going 


through receivership or in other ways, and 
records have been lost or destroyed. How 
could the government buy the railroads for 
their actual cost when everybody who 
knows anything about the subject knows 
that their actual cost cannot be ascertained ? 


If it should acquire them in accordance 
with the provisions of the Constitution as 
interpreted in all the past decisions of the 
Supreme Court of the United States, it 
would have to pay for them on the basis 
of their present value, and if it did not ac- 
quire them on the basis of their present 
value, it would acquire them on terms which 
would involve confiscation, and once you 
begin confiscating property of one kind, 
property of all kinds will be in peril. 


If the government did buy the railroads, 
how would it pay for them? The advo- 
cates of the Plumb plan say in 4 per cent 
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bonds. The government recently, in order 
to raise money to carry on the war, had to 
pay as high as 434 per cent on its bonds. 
Does anybody believe that it could issue 
billions of dollars in bonds to buy the rail- 
roads, at a lower rate of interest than it 
could issue them to carry on a war to pro- 
tect the people of this country and the 
world from the greatest menace to their 
liberty and welfare with which we were 
ever confronted? The very suggestion is 
absurd. 


It is only reasonable to conclude there- 
fore that if the government should acquire 
the railroads it would have to pay at least 
their present book cost of road and equip- 
ment, which probably is about $18,500,000,- 
000, and at least 5 per cent interest on the 
bonds issued, which would make its annual 
railroad interest charge about $925,000,000. 
If it should allow the railroad companies 
to earn a return of 6 per cent on this same 
basis, the net return to the companies would 
be about $1,110,000,000, or approximately 
$185,000,000 more. We are willing to con- 
cede for the purpose of this discussion that 
under government ownership a saving in the 
annual cost of capital of perhaps $200,000,- 
000 might be made. But that is an extreme 
estimate. All the talk of the advocates of 
the Plumb plan about a saving of a half 
billion dollars or more a year in return 
upon capital is founded upon the “baseless 
fabric of a vision.” 


The government having acquired the 
railroads is, under the Plumb plan, to turn 
them over for operation to a board of direc- 
tors two-thirds of whose members are to 
be elected by the officers and employes. 
At this point we really reach the most im- 
portant part of the discussion of the Plumb 
plan, because the effect which any system 
of ownership and management will have 
upon operating expenses is vastly more im- 
portant than the effect which it will have 
upon the return upon capital. As we have 
shown, it would take a little over $1,100,- 
000,000 a year to pay 6 per cent upon the 





present book cost of road and equipment. 
The operating expenses of the railroads are 
now running at the rate of at least $4,300,- 
000,000 a year, which is about four times 
as much as would be required to pay 6 
per cent upon the present book cost. There- 
fore, from the standpoint of the public it 
is relatively at least four times as important 
to have the railways efficiently and econom- 
ically operated as it is to have the return 
The advocates of 
the Plumb plan claim that under their plan 


upon capital held down. 


vast reductions would be made in operating 
expenses. What is there in their plan which 
would tend to cause an increase in the ef- 
ficiency of operation and consequent reduc- 
tions of expenses? 


Supreme authority would be vested in 
the board of directors two-thirds of whose 
members would be elected by the officers 
and employes. The Sims bill, which was 
introduced in Congress by Representative 
Sims at the request of the Plumb Plan 
League, provides also that the board of di- 
rectors shall divide the railways of the 
country into districts. In each of these dis- 
tricts it shall constitute a “district railway 
council.” It is important to note how these 
councils are to be chosen. One-third of their 
members are to be appointed by the board 
of directors ; and as two-thirds of the mem- 
for 





bers of .this board will be employes 
the officers will be merely employes—the 
board is pretty sure to appoint employes to 
the district councils. Another one-third of 
the members of the district councils will be 
elected by the “classified employes within 
their district,” and the remaining one-third 
will be elected by the “official employes 
within said district.” The result probably 
will be that all the members of the district 
councils will be employes. The board of 
directors may delegate to the district coun- 
ciis any powers it may choose to, “and the 
district railway council shall, upon such 
delegation, have and exercise within its dis- 
trict all of the powers and duties of the 
board of directors as may be delegated to 
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it.” Thus, the actual management of the 
roads in each district could be and probably 
would be delegated to the district council, 
and upon this council the public, although 
the owner of the railroads, would have little 
or no representation at all. 

The largest item of railroad expenses is 
wages. Of the annual operating expenses 
of about $4,300,000,000 now being in- 
curred, about $2,750,000,000 is being paid 
out in salaries and wages, and of course 
salaries are an extremely small fraction of 
this total. The Plumb plan provides that 
all salaries and wages shall be fixed by a 
central board of wages and working condi- 
tions, one-half of whose members shall be 
chosen by the “official employes” and one- 
half by the “classified employes.” Its deci- 
sions are to be final, unless a majority de- 
cision cannot be reached, in which case 
there is to be appeal to the board of direc- 
tors. 

Now, there is nothing in hurnan experi- 
ence, and certainly nothing in recent experi- 
ence in the railway field in the United 
States, to indicate that the time ever will 
come when any class of persons will be 
satisfied with its income, whether derived 


from wages or any other source. In the 


years 1916 and 1917 the railway employes | 


of the United States received advances in 
wages amounting to $350,000,000. In 1918 
they received advances amounting to $1,- 
000,000,000 a year. And now they are ask- 
ing for advances amounting to $800,000,- 
000 a year. Of course, they give what to 
them appear perfectly valid reasons why 
all these advances in their wages should be 
made. And they could convince themselves 
just as completely under the Plumb plan 
that their income ought to be still further 
and further increased as they can now. That 





is merely human. So we may be sure that , 


under the ‘Plumb Plan” the “classified 
employes” would continue their perennial 
movements for higher wages. And why 
should not the “official employes” want their 


incomes increased, too? And if they did, , 


why should not the representatives of both 


classes on the central wage board agree to 
raise salaries and wages again and again 
until only the sky was the limit of railway 
wages and salaries? If the railway salary 
and wage bill was too big to be paid from 
earnings derived from freight and passen- 
ger rates, it would have to be paid from 
taxes, for the Sims bill expressly says (Ar- 
ticle 2, Section 5), that “all costs upon op- 
eration and charges upon the capital em- 
ployed * * * shall be guaranteed by the 
Federal Government.” 

But, say the advocates of the Plumb 
plan, the “official employes” would have a 
strong incentive not to permit salaries and 
wages to be raised unduly. One of the fea- 
tures of the plan is that any surplus earned 
in excess of the amount required to pay 
operating expenses and interest on the 
bonds issued by the government to buy the 
roads is to be divided equally between the 
public and the employes. The half of the 
surplus going to the employes is to be dis- 
tributed among them in proportion to their 
salaries and wages, except that the “official 
employes” are to receive twice as much of 
it in proportion to their salaries as the “clas- 
sified employes” are to receive in propor- 
tion to their wages. 

Now, say the advocates of the Plumb 
plan, the “official employes” will necessar- 
ily refuse to consent to any unreasonable 
advances in wages and salaries, because the 
result would be to deprive them of part or 
all of their large ‘‘dividends’” from the sur- 
plus. And this is absolutely the only form 
of protection which, under the Sims-Plumb 
Plan bill, the public would have from exces- 
sive advances in railway salaries and wages. 
Of what value would this protection be? 

Under private ownership and operation 
of railways the president of a railway rep- 
resents the owners and operates the 
property for them,. subject to govern- 
ment regulation. The other officers work 
under the direction of the president, and 
supervise the work of the employes. Un- 
der government operation the officers oc- 
cupy much the same position, except 
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that they represent the government in- 
stead of private corporations. Under the 
Plumb plan the officers would work un- 
der the general direction of a board, one- 
third of whose members represented 
themselves (the officers), one-third the 
employes and one-third the public. Sup- 
pose that the officers did hold out against 
an unreasonable advance in salaries and 
wages. There would be appeal to the 
board of directors, and as one-third of the 
directors would be politicians and one- 
third representatives of the classified em- 
ployes with their large voting power, 
there would be a strong chance that the 
politicians and labor men on the board 
would agree to make the advance in 
wages. Suppose, on the other hand, that 
the politicians sided with the officers 
against the advance. The result probably 
would be a strike by the employes, for 
it is a notable feature of the Plumb plan 
that although it practically provides for 
employes’ management of the railroads 
it does not in any way provide against the 
employes striking against their own man- 
agement. 


As a matter of fact, however, there 
would be little chance of the “official em- 
ployes” ever holding out strongly against 
an attempt by the “classified employes” 
to raise salaries and wages. ‘The officers 
would depend for their appointments and 
promotions upon, and have to work un- 
der, a board of directors and district coun- 
cils on which the “classified employes” 
would be as largely represented as the 
officers. Therefore, no officer would long 
be able to hold his place, much less se- 
cure promotion, unless he was able to 
find favor in the eyes of the employes, 
and the surest way to lose their favor 
would be to vigorously oppose their wage 
demands. The officers who have been 
trained and developed under corporate 
management and who have been used to 





showing independence and fearlessly ex- 
ercising authority over the employes 
probably would be rapidly weeded out, 
and soon the entire official personnel 
would consist of men who owed their 
positions, not to their ability and experi- 
ence as railroad operatives, but to their 
success in the game of labor politics. 


Furthermore, their prospective shares 
in the possible surplus would afford the 
officers no real incentive to oppose ad- 
vances in wages, provided these were 
going to be accompanied by advances 
in their own salaries. There are very 
few men who would not take a raise in 
salary in preference to a chance to share 
in a surplus which might not, and prob- 
ably would not, be earned. It is not to 
be assumed, therefore, that there would 
be any reductions in operating expenses 
due to reductions in wages. On the con- 
trary, it is safe to assume that there 
would be large increases in wages. 

Nor is there any good reason for hop- 
ing that important economies of any 
other kind would be effected. If any 
men of real ability remained in important 
positions in the business, which seems 
highly improbable, they would be sure, 
if past experience is any criterion, to en- 
counter insurmountable opposition to the 
introduction of methods which would 


largely increase efficiency and reduce ex- 


‘penses. The largest economies which 


have been effected in the operation of 
our railroads in the past have been ac- 
complished. by increasing the average 
freight train load. But the larger is the 
average train load the smaller is the 
number of trains run, and the smaller is 
the number of trains run the fewer men 
it is necessary to employ, which is the 
main reason why increases in train load 
reduce expenses. In the past the organ- 
izations of railroad employes constantly 
have resisted efforts to effect economies 
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by increasing train loads. They first se- 
cured legislation throughout the country 
requiring the railways to increase the 
number of men employed on all long 
trains. Later they tried throughout the 
country to get laws passed to reduce and 
limit the length of trains. 


There is no good reason for doubting 
that if they were given control of the 
management of the railroads they would 
make the reductions in the length of 
trains which under private management 
they have tried to secure by legislation. 
But if the average train load were re- 
duced there would be a substantial in- 
crease in the number of men that would 
have to be employed and in the amount 
of fuel that would have to be consumed 
in handling a given amount of traffic. 
Wages and the cost of fuel now consti- 
tute about 80 per cent of all railroad ex- 
penses. And if wages are not to be re- 
duced, but rather increased; if the num- 
ber of men employed to handle a given 
amount of business is not to be reduced 
but increased; and if the amount of fuei 
consumed is not to be reduced, in what 
way are the vast economies promised to 
be effected? 


Mr. Plumb and the other advocates of 
the Plumb plan leave us entirely in the 
dark on this point. They talk a great 
deal about the huge savings that will be 
made, but they never specify a single way 
in which a single dollar of operating ex- 
penses is to be saved. On-the other hand, 
it is very easy to tell how vast economies 
in operation have been effected under 
private the 
therefore how -they would probably be 


management in past and 
effected under private management in fu- 
ture. As a matter of fact, it is a perfectly 
safe assumption that under the Plumb 
plan there would be a vast increase of 


operating expenses instead of a decrease; 








and an increase of even 10 per cent in 
operating expenses would amount to over 
$400,000,000 a year, which would far ex- 
ceed the largest saving that could possi- 
bly be made under government owner- 
ship in the return paid upon railroad 
capital. 


It was one of the curious features of 
the hearings on the Plumb plan at Wash- 
ington that the advocates of that plan 
refused to recognize the fact that, under 
their scheme, a deficit might be incurred 
in the operation of the railways and talk- 
ed glibly throughout about what would 
be done with the “surplus.” If the em- 
ployes are so sure there will be no defi- 
cits, why do they not offer to share in 
any deficits which may be incurred, as 
well as in any surplus that may be 


earned? 


The most cursory examination of the 
statistics showing the results of current 
railway operations is all that is necessary 
to convince any rational person that, in 
the absence of a large advance in pas- 
senger and freight rates, there would not 
be the remotest chance of a surplus be- 
ing earned under the Plumb plan, but 
that there almost certainly would be huge 
deficits. 


Railway earnings are now running at 
the rate of $5,000,000,000 a year. Oper- 
ating expenses are running at the rate 
of about $4,300,000,000 a This 
leaves net earnings of only about $700,- 
000,000 a year. 
government would have to pay interest 


year. 
As we have shown, the 


on bonds issued by it to buy the railroads 
at the rate of at least $925,000,000 a year. 
The way things are now going, therefore, 
the interest from the start, in the ab- 
sence of an advance in rates, would ex- 
ceed the net earnings by at least $225,- 
000,000 a year. 
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But this is not all that is to be con- 
sidered. The employes are at present de- 
manding that, unless the government 
substantially reduces the cost of living, 
advances in wages shall be made which 
have been estimated by the director gen- 
eral of railroads at $800,000,000 a year. 
Do you have the slightest doubt that if 
the Plumb plan were adopted they would 
at once give to themselves these advances 
in wages which they now say the gov- 
ernment should give them? If these ad- 
vances in wages were made the railways 
would start under the Plumb plan with 
a deficit exceeding one billion dollars a 
year. 


The railways now pay about $200,000,- 
000 a year in taxes. Some of this goes to 
the federal government, but most of it 
goes to the states. If they should contin- 
ue to pay this amount under the Plumb 
plan the deficit would be increased by an- 
other $200,000,000. But it is not contem- 
plated by the Plumb plan that under em- 
ployes’ management the railroads shall 
continue to pay taxes. Under that scheme 
all the taxes now received by the states 
the railroads, constitute a 
very large part of their total annual rev- 
enues, would be wiped out and the bur- 


from which 


den of these taxes would have to be trans- 
ferred elsewhere. I should think the peo- 
ple of the United States would be interested 
to learn that_after they have bought the 
railroads and turned them over to the em- 
ployes to manage the employes intend to 
have the public not only pay in taxes what- 
ever deficit may be incurred in the opera- 
tion of the railroads, but also entirely to re- 
move the railroads from the class of prop- 
erty which can be taxed to maintain the 
state. 


Since the advocates of the Plumb plan 
advertise that under their plan they would 
effect enormous economies, consistency re- 
quires that they shall show those who pay 





freight and passenger rates how some of 
the benefits of these vast economies will be 
given to them. ‘Therefore, in a pamphlet 
which has been distributed throughout the 
country the Plumb Plan League says: “Un- 
der this plan passenger rates of 1% cents 
and lower and the reduction of freight 
rates by 40 per cent would be reasonable.” 


We have already shown that if the ad- 
vances in wages the employes are now de- 
manding were made, as under the Plumb 
plan they doubtless would be, the govern- 
ment after paying interest on its invest- 
ment in the railroads, would have a deficit 
of at least $1,000,000,000 to $1,200,000,000 
a year. A reduction of passenger rates to 
1% cents a mile and of freight rates by 40 
per cent would reduce the present earnings 
of the railroads to the extent of about $1, 
800,000,000 a year, and this added to the 
deficit already incurred, would make a total 
deficit of about $2,800,000,000 a year. The 
total earnings of the railroads after these 
reductions in rates had been made would 
be about $3,200,000,000 a year. The wages 
of the employes are now running at the 
rate of at least $2,750,000,000 a year, and 
if they should be increased by the $800,000,- 
000 which the employes are now demand- 
ing, total wages of employes would be at 
least $3,350,000,000 a year. 
ter the advances in wages for which the 
employes are now asking and the reduc- 
tions in rates which Mr. Plumb has inti- 
mated would be made under his plan, the 
earnings of the railroads would be $300,- 
000,000 a year less than the amount neces- 
sary merely to pay the wages of the em- 
ployes, leaving nothing to cover the cost 
of fuel, the cost of materials and supplies 
and interest on the investment of the pub- 
lic in the railroads! 


Therefore, af- 


It seems so obvious that the claims made 
as to what could be accomplished under the 
Plumb plan are preposterous that I confess 
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I cannot understand how there can be 
found men of intelligence to seriously make 
them. 


Why are the railroad labor organizations 
opposing a return to private operation of 
railroads and advocating the Plumb plan? 
Their spokesmen say, and we suppose 
many of the employes believe, that private 
management has resulted badly for them 
because it has given opportunity to the rich 
capitalists, who are supposed to own the 
railroads, to make huge profits at the ex- 
pense of the employes and the public. Now, 
what are the facts about this? In the last 
ten years of private operation the property 
investment account of the railroads in- 
creased 38 per cent. Every dollar which 
reaches the security owners of the rail- 
roads must be paid out of operating in- 
come, and in that same ten years the in- 
crease in operating income was less than 
41 per cent. Meantime, the number of rail- 
road employes increased only 3.6 per cent, 
and the total compensation paid to them 
annually increased 62 per cent. Surely 
there is nothing in these figures to indicate 
that during this period the employes were 
being unjustly exploited. Meantime, both 
the average passenger rate and the average 
freight rate declined. It would appear, 
therefore, that the public was not being 


seriously exploited. 


The guaranteed return being paid to the 
railroad companies under government oper- 
ation is less than the operating income that 
they actually earned in 1917. On the other 
hand, in less than two years of government 
operation the number of railway employes 
has increased about 7 per cent and the total 
annual wages paid them has increased 
about 63 per cent. Chiefly in order to pay 
this large increase in wages it has been nec- 
essary to make large advances in rates. 


When we 
period from 1900 to 1919 we find that the 


look back over the entire 





much-abused railroad property investment 
account has increased 80 per cent and that 
the number of railroad employes has in- 
creased 82 per cent. Meantime, the amount 
of operating income, from which all inter- 
est and dividends on the investment in rail- 
roads must be paid, has increased less than 
99 per cent and the annual compensation 
of railroad employes has increased 391 per 
cent. Surely with an increase of only 81 
per cent in the number of employes in the 
last 19 years, and an increase of 391 per 
cent in the annual wages paid to them, 
there is no reason for believing that rail- 
road employes cannot get fair treatment 
without the adoption of the Plumb plan. 


The most specious argument made in fa- 
vor of the Plumb plan is that it would be 
the application of “industrial democracy” 
to the railroads. It is said that we now 
have political democracy and that we ought 
to have democracy in our industries. I am 
in favor of industrial democracy, and one 
of the principal reasons why I am opposed 
to the Plumb plan is that it would apply 
industrial autocracy and not industrial dem- 
ocracy to the railroads. Where is the dem- 
ocracy in a plan under which the 110,000,- 
000 people of the United States are to buy 
the railroads and assume complete respon- 
sibility for their operating expenses and 
fixed charges and are then to turn them 
over to less than one-fiftieth of the people 
to manage as they see fit? True industrial 
democracy would involve the purchase of 
the railroads by the employes with their 
own money and not with other people’s 
money. 


It can be demonstrated by a very 
simple calculation that if the employes 
would save only one-fifth of their present 
annual wages and buy railroad stock with 
their savings and with the dividends on 
their stocks they would in five years be the 
owners of a majority of the present stock 
of all the railroads of the United States 











and in nine years they would own all th« 
stock now outstanding. It would be demo- 
cratic, it would be American and it’ would 
be sound economically for the employes to 
acquire control of the management of the 
railroads by becoming the owners of a ma- 
jority of their securities. It would be per- 
fectly safe to entrust the management of 
the railroads to them if they had acquired 
ownership of them by the investment of 
their own savings and knew that they stood 
to lose if the properties were inefficiently 
managed as well as to gain if they were effi- 
ciently managed. They would then have 
every incentive that the present owners 
have to put and keep the ablest men avail- 
able in direct charge of the management 
and to oppose every method which might 
reduce the efficiency of operation or unduly 
increase expenses. 

The Plumb plan would not be Amer- 
ican because American institutions are 
founded upon private property. The Plumb 
plan would not be democratic because 
it would involve the management by 
2,000,000 people of property belonging to 
110,000,000 people without any responsi- 
bility on the part of those who managed the 
property to those who owned it for results. 
The Plumb plan would be absolutely un- 
sound economically because no property 
ever was or ever will be efficiently man- 
aged which is not managed either by the 
owners of it or by persons who have and 
feel a sense of responsibility to the owners 
and who can be ejected from the manage- 
ment by the owners at any time they are 
found to be incompetent or to be abusing 
their trust. When the true character of 
the Plumb plan becomes generally under- 
stood it will not only be rejected by an 
overwhelming public sentiment but among 
those who will oppose it will be the intelli- 
gent and conservative railroad employes of 
this country. 

SAMUEL O. DunN. 

Chicago, IIl. 
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STATUTE OF LIMITATIONS — DISABILITY 
OF INFANCY. 


HENDERSON et al. v. FIELDER et al. 


215 S. W. 187. 


Court of Appeals of Kentucky. Oct. 24, 1919. 


Where the 15-year statute of limitations on 
actions to recover real property (Ky. St. § 2505), 
began to run in favor of an adverse occupancy 
during the lifetime of plaintiffs’ ancestor, the 
minority of plaintiffs after her death did not 
arrest it; the bar of the statute being as com- 
plete as if she had lived through the whole time 
of the statutory period. 





QUIN, J. Appellants (plaintiffs below) are 
the children and heirs at law of Orthernile 
Henderson, and as such they alleged they were 
entitled to a one-fifth interest in the real estate 
owned by their grandmother, Eleanor Hender- 
son, at the time of her death in 1900. It is 
alleged that other children of Eleanor Hender- 
son sold their interests to defendants, and 
therefore the parties are joint owners of the 
land in question. Defendants denied that 
plaintiffs had any interest in the land, and 
affirmatively alleged they were the sole owners 
ef said land, alleging in an amended answer 
that on January 19, 1897, Eleanor Henderson 
sold and conveyed the land in contest to her 
son, Joshua T. Henderson, by deed recorded in 
November, 1900: A demurrer to this answer 
having been overruled, the plaintiffs replied 
that the deed from their grandmother to 
Joshua T. Henderson was procured through 
fraud and undue influence, was without consid- 
eration, and because of these facts and the 
infirmities of old age said instrument was not 
the act and deed of their grandmother, and 
passed no title to the land. It is also alleged 
that after the grandmother’s death, suit was 
filed by some of the children to set aside the 
deed; but this suit was later dismissed, and the 
children, other than the father of plaintiffs, 
joined in a deed to Joshua T. Henderson. The 
10 and 15 year statutes of limitations are relied 
upon by defendants. The lower court dismissed 
the petition, and we think this judgment is cor- 
rect for two reasons: 

1. It is well settled, subject to few excep- 
tions, that when limitation begins to run 
against the right to enforce a cause of action, 
the running of the statute is not interrupted by 
reason of any subsequent event or condition, 
and the death of the ancestor will not stop the 
running of the statute. This suit was not filed 





until July 9, 1912, more than 15 years after 
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January 19, 1897, when the deed was executed. 
Section 2505, Ky. Stat., provides: 

“An action for the recovery of real property 
can only be brought within fifteen years after 
the right to institute it first accrued to the 
plaintiff, or to the person through whom be 
claims.” 

The cause of action, if any, accrued dur- 
ing the lifetime of Eleanor Henderson, and the 
statute having commenced to run upon the exe- 
cution of the deed, her death did not suspend 
or interrupt the running of the statute. The 
minority of the children or other heirs will not 
arrest it; the bar being just as complete as if 
the grandmother had lived through the whole 
time of the statutory period of limitations, 
plaintiffs had no greater rights than if Eleanor 
Henderson had lived. By the descent cast, the 
heirs were placed exactly in the shoes of their 
ancestor, and, the statute having commenced 
running as to her in her lifetime, it continued 
to run without let or intermission. 

The accrual of a cause of action means 
the right to institute and maintain a suit, and, 
whenever one person may sue another, a cause 
of action has accrued, and the statute begins to 
run. 25 Cye. 1066. Any cause of action to set 
aside the deed in question, having accrued Jan- 
uary 19, 1897, and no suit having been brought 
within 15 years thereafter the action was 
barred. 

2. It is sought to set aside the deed on the 
ground of fraud, and here again we find the 
statute puts an absolute bar to the maintenance 
of this action. Section 2519 of the Ky. Stat. 
provides: 

“In actions for relief for fraud or mistake, 
or damages for either, the cause of action shall 
not be deemed to have accrued until the discov- 
ery cf the fraud or mistake; but no such action 
shall be brought ten years after the time of 
making the contract or the perpetration of the 
fraud.” 

There is no escaping the conclusiveness of 
the statute. Limitation runs from the time of 
the execution of the conveyance, or the perpe- 
tration of the alleged fraud. Dorsey v. Phillips, 
84 Ky. 420, 1 S. W. 667, 8 Ky. Law Rep. 405. 
Death of the grandmother did not interrupt the 
running of the statute. Castro v. Geil, 110 Cal. 
292, 42 Pac. 804, 52 Am. St. Rep. 84. Besides 
more than 10 years elapsed between the grand- 
mother’s death and the filing of the petition. 

Haddix’s Heirs v. Davison, 3 T. B. Mon. 39, 
is a case similar to the present one. This was 
an attempt to set aside a deed on the ground of 
fraud; and there, as here, it was shown by the 
heirs that at the time of their ancestor’s death 
they were infants of tender years, and had not 
arrived at full age before the commencement of 
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the suit In discussing the point in question 
the court says: 

“But according to the statements contained 
in their bill, their right to relief, if any they 
had, must have accrued to their ancestor in his 
lifetime, and of course the limitations of time 
must have commenced running against him, 
and, having commenced running in his lifetime, 
it must necessarily have continued to run after 
his death, notwithstanding the subsequent dis- 
ability of the heirs.” 

To the same effect see Langford’s Adm’rs v. 
Gentry, 4 Bibb. 468; Clark’s Ex’r v. Trail’s 
Adm’rs, 1 Metc. 35; Salve v. Ewing, 1 Duv. 271; 
Fox v. Hudson’s Ex’x, 150 Ky. 115, 150 S. W. 
49, Ann. Cas. 1914A, 832. 

It is not disputed that in January, 1897, 
Orthernile Henderson, father of appellants, was 
dead, and that his widow and children were liv- 
ing and free from any disability, except that 
some of the daughters were married and some 
of the children were infants. The deed was 
recorded in November, 1900, more than 10 years 
prior to the institution of this suit. The chil- 
dren of Orthernile Henderson unquestionably 
took as a class, and when limitation began to 
run against some of them it began to run 
against all. In Moore vy. Calvert, 6 Bush 356, it 
is said: 

“By a long line of adjudication it was deter- 
mined, under said act of 1796, that where the 
right of entry descended to heirs who were all 
within the exception, they had the time allowed 
after the disabilities were removed from all to 
begin their action; in other words, if at the 
death of the ancestor all his heirs were under 
disabilities, they would have the time allowed 
after the removal of such disabilities from all 
to make their entry or bring their suit; but if 
one of the heirs labored under no disability at 
the ancestor’s death, the disability of the other 
heirs did not prevent the statute from running, 
nor bring any of them within its saving. And 
this principle pertained alike to joint tenants 
and coparceners.” 

This case has been followed in a number of 
subsequent opinions, notably May v. C. & O. Ry. 
Co., 184- Ky. 493, 212 S. W. 131, wherein the 
court cites practically all the cases in this state 
on the question. 


For the further reason that, as certain heirs 
and beneficiaries of Eleanor Henderson were 
joint tenants with the appellants, and were not 
laboring under any disability when cause of 
action accrued in 1897, the action is barred. 

Finding no error in the judgment appealed 
from, the same is affirmed. 


Nete—Disability of Infancy Interrupting Run- 
ning of Statute of Limitations—The broad 
principle stated by the instant case, that being a 
case of intervening infancy, has, we believe, many 
exceptions. Thus, under the limitations act of 
1623, which is the pattern of most, if not all, of 
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American limitations acts, provides that re-entry 
into lands may be made within twenty years after 
right of entry shall have accrued, feme coverts 
and persons non compos mentis and those impris- 
oned or beyond the seas being enlarged beyond 
that time. 21 Jac. 1, Ch. 16. 


In Stowel v. Zouch (1797), 1 Plowd. 353, the 
rule stated in the instant case was applied. And 
in Garner v. Wingrove (1905), 2 Ch. 253, 74 L. 
5. Ch. N.S. $06, 3 L.. T. N.S. 151, 3 B. R. 73/, 
it was said that “the protection afforded by the 
statute is for those to whom the right or title 
first accrues.” Many American cases support 
this rule. E. G. Oates v. Beckworth (1895), 112 
Ala. 356, 20 So. 399; Bender v. Bean (1889), 52 
Ark. 132, 12 S. W. 241; Castio v. Geil (1895), 110 
Cal. 292, 42 Pac. 804, 52 Am. St. R. 84; Doe and 
Jem. Lynch y. Roe (1886), 7 Houst. (Del.) 386, 
32 Atl. 391; Futch v. Parslow (1912), 64 Fila. 
279, 60 So. 343; Dawson v. Edwards (1901), 189 
Ill. 60, 59 N. E. 590; Grether v. Clark (1888), 75 
Iowa 383, 39 N. W. 655, 9 Am. St. R. 491; Rob- 
inson v. Allison (1905), 192 Mo. 366, 91 S. W. 
115; Lyons y. Carr (1906), 77 Neb. 883, 110 N. 
W. 705; Munroe vy. Wilson (1896), 68 N. H. 
580, 41 Atl. 240: Chancey v. Powell, 103 N. C. 
159, 9 S. E.; Fore v. Berry (1913), 94 S. C. 
71, 78 S. E. 706; Patton v. Dixon (1900), 105 Tenn. 
97, 58 S. W. 299; Pickens v. Stout (1910), 67 
W. Va. 422, 68 S. E. 354; Swearingen v. Rob- 
ertson (1876), 39 Wis. 462, and Harris v. Mc- 
Govern, 99 U. S. 161, 25 L. Ed. 317. But it was 
ruled in Meiggs v. Hoagland (1902), 74 N. Y. 
Supp. 234, 68 App. Div. 182, that if a person 
is under 21 years when he becomes entitled to 
sue as successor to original owner, the statute 
will not begin to run until he attains his major- 
ity. The court said: “John F. Cleu died in 
August, 1866. Marie, one of his daughters, Marie 
Philomerca, the mother of Anita, became of full 
age February 1, 1884. Allowing ten years for the 
statute to run against her, it would have run 
out in 1894. She, however,edied in 1891, leaving 
Anita, her infant daughter, then about three 
years of age. Of course, the statute will not 
begin to run against her until she becomes of 
age. Code Civ. Proc., § 375.” This evidently 
is based on a statutory provision. 

At an early day in South Carolina, it was 
held under statutory construction that infancy 
of an heir would interrupt the statute upon 
the death of the ancestor against whom it had 
begun to run. Rose v. Daniel (1814), 3 Brev. 
438. Overruled in Faysoux y. Prather (1818), 1 
Nott & McC. 296, 9 Am. Dec. 691. See also 
Fore v. Berry (1913), 94 S. C. 71, 78 S. E. 706. 

In Fore v. Berry supra the brief of appellant 
cites Rose v. Daniel supra and several cases of 
State Supreme Court thereafter down to Sutton 
v. Clark, 59 S. C. 440. But in that case it was 
expressly held that “when the statute has com- 
menced to run, no subsequent disability will arrest 
*.” 

In Everett v. Whitfield (1859), 27 Ga. 133, the 
statute specifically provided, that when the stat- 
ute begins to run it shall not so operate as to 
defeat interests acquired by infants after its com- 
mencement, but the time of their disability shall 
not be counted. Later it was said that if pre- 
scription against ancestor is not complete and his 
estate is not represented by an administrator suf- 
ficiently long to complete it, the infant heir may 
have additional time to sue. Buchan vy. William- 
son (1908), 131 Ga. 501, 62 S. E. 815. 





Since the ruling in Meiggs v. Hoagiand supra, 
statute provides for raising the rights of infants 
as to title descending to them during infancy 
when their rights are extended. Scallon v. Man- 
hattan R. Co. (1906), 185 N. Y. 359, 78 N. E. 284, 
7 Am. Cas. 168. This also has been decided to 
be the rule in Massachusetts. Melvin v. Whiting 
(1832), 13 Pick. 184. And so in Louisiana, Cou- 
sins v. Kelsey (1881), 33 La. Ann. 880. 

We think it to be true by the great weight 
of authority, both English and American, that 
for a limitation statute to be interrupted after 
once it has begun to run, the statute must spe- 
cifically so provide. This is a principle taken 
'from our common law, which would have to be 
negatived, if statutory language would authorize 
its being recognized. A _ statute of limitations 
does no more than provide a rest, and it must 
be pleaded. 








HUMOR OF THE LAW. 

“The Germans are always being misunder- 
stood, and this misunderstanding is always to 
the poor fellow’s disadvantage.” 

The speaker was Adolph Junck, the million- 
aire dye importer of Duluth. 

“IT know a German motorist,” he went on, 
“who arrived one June evening at a crowded 
country roadhouse. When the clerk told him 
the house was full he said, desperately: 

“‘*Can’t you at least give me a bundle of hay 
somewhere?’ 

“*There ain’t a thing left, mister,’ said the 
clerk, ‘but a bit of cold mutton stew.’” 





St. Peter looked with wonder at” the two 
rusty coppers which the passing soul had 
dropped into his hand. 

“Why, my good man,” he asked, “what is 
this for?” 

“War tax,” murmured the soul gloomily as it 
passed through the heavenly gate.—The Home 
Sector. 





A man was brought into court recently under 
the new anti-loafing law. The judge looked at 
him for a moment and then asked: 

“What is your occupation?” 

“T am a musician, your honor,” was the reply. 

“In that case I’ll have to find you guilty of 


i loafing.” 


“But, your honor,” protested the man, “I’m 
regularly employed by the Methodist Church as 
an organist.” 

“That only confirms my opinion,” said the 
judge. “The law requires every man to work, 
but your occupation requires you to play.’— 
Cartoons Magazine. 
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1. Adverse Possession — Boundary Line. — 
Where a proprietor claimed beyond his true line 
to a well-defined boundary, and held the 
land openly, notoriously adversely, and continu- 


ously for the statutory period, he acquired title 


excess 


by adverse possession, though neither he nor his 
devisee inclosed all the excess land with a fence. 

-Heinrichs v. Polking, Ky., 215 S. W. 179. 
2. Attorney and Client—Implied Authority.— 
An attorney at prosecute or 
defend a suit, has implied authority to agree to 
a continuance, when it is in the client’s interest, 
or in attorney’s judgment will expedite a hear- 
ing.—Board of Com’rs of Ohio County vi Clem- 
ens, W. Va., 100 S. E. 680. 

3. Bail—Recognizance.—Where 
on appeal in a criminal case does not set out the 
amount of punishment assessed, as required by 
statute, the appeal will be dismissed.—Durst v. 
State, Tex., 215 S. W. 221. 

4, Bailment—Gratuitous Bailee. — A gratu- 
itous bailee is bound to take reasonable care to 
protect the property from loss or damage, such 
as a prudent man takes of his own property of 
like character; that ordinary diligence.— 
Miles v. International Hotel Co., Ill., 124 N. E. 
599. 

5. Bankruptey — Composition—A “composi- 
tion” is a proceeding under which a bankrupt 
may settle with his creditors, if the majority 
agree, by the payment of a lump sum, to be dis- 


law, employed to 


recognizance 


is, 








tributed 
and 


ratably 
sum 


among the general creditors, 
as may be to pay pri- 
and proceedings.— 
Lilienthal, Cal., 


such neecssary 


of the 
Co. v. 


ority claims costs 
American Improvement 
184 Pac. 692. 
6.——Intervention.—A 
the 


transfer, 


trustee in bankruptcy 
state courts to set aside a 
or, in proper cases, may 
intervene in behalf of all creditors, in an action 
brought by a Skillings, 
Me., 108 Atl. 50. 


may 
fraudulent 


proceed in 


creditor.—Googins vy. 





Limitation of Action.—Rev. St. 
§ 5057, providing no suit shall maintainable 
between an assignee in bankruptcy and a person 
claiming an adverse interest touching any prop- 
erty transferable to or vested in the assignee, 
unless brought within two years, held not ap- 
Plicable to minor children of a father who in- 
herited from their deceased mother land of the 
community adjudicated improperly to the father 
who subsequently became bankrupt.—Brewer v. 
Brewer, La., 83 So. 30. 

8. Preference.—Where a claim filed against 
a bankrupt estate is contested by the trustee on 
the ground that the creditor received a voidable 
preference, the decision of the referee that such 
preference was received and an order for its 
return, unappealed from, renders the question 
res judicata, and the creditor cannot relitigate 


vw. &., 


be 





it in a plenary action by the trustee to recover 
the preferenec.—Lincoln y. People’s Nat. Bank, 
U. S. D. C., 260 Fed. 422. 

9. Banks and Banking — Estoppel. — The 


knowledge of a bank president as to purpose of 
himself and comakers of notes in 
money from the bank for the levee dis- 
trict, and their intention to absolutely re- 
leased by the bank’s acceptance of the levee dis- 


borrowing 
use of a 


be 


trict’s notes in lieu of theirs, is not chargeable 
to the bank, since his interests conflicted with 
those of the bank, and could not create an es- 


toppel against the bank to 
the debt.—Greer y. Levee Dist. 
County, Ark., 215 S. W. 171. 


enforce 


No. 


payment of 
3 of Conway 
10.——Insolvency.—It is to be 
defendant, a private banker 
ing 


presumed that 
, charged with hav- 
while insolvent, knew 

insolvent.—People v. 


received a 
whether or not he was 
Dubia, Ill., 124 N. E. 537. 

11. Bills and Notes—Failure of Consideration. 
—A purchaser before maturity, who had knowl- 
edge of the character of the consideration, but 
who acquired the note before the consideration 
had actually failed, and had no notice, con- 
structive or otherwise, that the consideration 
would fail, is an innocent purchaser as respects 


deposit 








defense of failure of consideration.—Prater v. 
Baughman, Ga., 100 S. E. 647. 
12. Reasonable Time. — Under Negotiable 


Instruments Law, § 60, providing that if an in- 
strument payable on demand is negotiated an 
unreasonable time after issue the holder is not 
a holder in due course, 20 months is an “unrea- 
sonable length of time.’—Title Loan & Invest- 
ment Co. v. Fuller, Kan., 184 Pac. 727. 

13. Carriers of Goods—Bill of Lading.—Issu- 
ance of a bill of lading for a carload of cotton 
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prima facie was an acceptance of the freight by 
the railroad.—Yazoo & M. V. R. Co. v. Nichols 


& Co., Miss., 83 So. 5. 

14. Lien for Freight.—For its legal charges, 
a common carrier by rail had a lien on the goods 
earried, which could be discharged, and the con- 
signee become entitled to the goods only upon 
payment or tender of the rate.—Pittsburgh, C., 
Cc. & St. L. Ry. Co. v. Fink, U. S. S. C., 40 Sup. 
Ct. Bf. 

15. Carriers of Passengers—Stoppage at Sta- 
tion.—It is the duty of a common carrier receiv- 
ing a passenger on its train with a ticket calling 
for a certain station, and without notice the 
train does not stop there, to stop the train at 
the station and permit the passenger to alight.— 
Blaylock v. Southern Ry. Co., N. C., 100 S. E. 599. 

16. Cemeteries—Regulation.—The powers of 
municipal bodies, under legislative authority, to 
adopt reasonable regulations with 
public cemeteries, cannot be 
parte Adlof, Tex., 215 S. W. 222. 

17. Commerce—Exclusive 
the United States has exercised exclusive 
powers over interstate commerce, far as to 
take possession of the field, the states no more 
can supplement its requirements than they can 
annul them.—Pennsylvania R. Co. v. Public Serv- 
ice Commission of Commonwealth of Pennsyl- 
vania, U. S. S. C., 40 Sup. St. 36. 

18. Constitutional Law—Espionage. The 
acts.of printing and disseminating, during the 
war with Germany, pamphlets containing dis- 
leyal, scurrilous and abusive langauage about 
the form of government of the United States, 
also language intended to incite, provoke and 
encourage resistanec to the United States in the 
war, etc., were not within the protection of the 
freedom of speech and of the press guaranteed 
by Const. U. S., Amend. 1—Abrams v. U. §S., 
U. 8. 8S. C., 40 Sup. Ct. 17. 

19. Franchise.—A provision of a franchise 
ordinance granted by a city and accepted by a 
street railroad company, requiring the company 
to sell half-fare tickets to certain classes of 
passengers, held not to constitute a contract 
protected from change or annulment by the 
legislature of the state by the contract clause of 
the federal Constitution, but a government reg- 
ulation, made under state authority, and subject 





reference to 
questioned.—Ex 





Powers. When 
its 


so 





to revocation by the state—Dubuque Electric 
Co. v. City of Dubuque, Ia., U. S. C. C. A., 260 
Fed. 353. 

20. Stockholder.—A stockholder may in- 





voke and set in motion powers of a court of 
equity to appoint a receiver, where the corpora- 
tion is fraudulently mismanaged by the officers, 
whereby it is in imminent danger of insolvency, 
or has been rendered insolvent by reason of such 
mismanagement.—Blanchard Bro. & Lane v. S. G. 
Gay Co., Ill., 124 N. E. 616. 

21. Contracts—Compounding Felony. — One 
party to a contract, the purpose of which was 
the compounding of a felony, and which has 
been carried out by the other party, will not be 
relieved from the contract in equity.—National 
Bank of Savannah v. All, U. S. C. C. A., 260 Fed 





370. 
22. Consideration. — Relinquishment of 
costs was sufficient consideration to support 








agreement to have case dismissed by order dis- 
missing the case settled; each side to pay own 
costs.—Karnes v. Black, Ky., 215 S. W. 191. 


92 
23. 





Mutuality.—An agreement founded on 
a consideration is not invalid for want of mutu- 
ality because one party has an option while the 
other has not, so that it is obligatory on one 
and optional with the other.—Miller vy. Kimmel, 
Okla., 184 Pac. 762. 

24. Repugnancy.—Where there is an incon- 
sistency between two clauses in a written con- 
tract, the repugnancy must be reconciled so as 
to give effect to the repugnant clauses, in keep- 
ing with the general intent or predominant pur- 
pose of the instrument.—Todd v. Superior Court 
of California in and for City and County of San 





Francisco, Cal., 184 Pac. 684. 
25. Statutory Duty.—When a statute pro- 





vides a duty, and a contract is made involving 
performance of the duty, the statute becomes 
part of the contract.—Guilford Lumber Mfg. Co. 
v. Holladay, N. C., 100 S. E. 597. 

26. Corporations—<Assignment of Stock.—As 
between the transferror and the transferee of a 
corporate stock certificate assigned by indorse- 
ment on the back thereof, the title was com- 
pletely vested in the transferee without a trans- 
fer on the corporation’s books.—Fidelity Trust 
Co. v. Newark Milk & Cream Co., N. J., 108 Atl. 
54. 

27. Criminal Law—Circumstantial Evidence. 
—In a criminal trial, it is not error to refuse 
defendant’s instructions on circumstantial evi- 
dence, which matter was covered by the main 
charge. (Per Prendergast, J.)—Porter v. State, 
Tex., 2156 S. W. 201. 

28.——Continuance.—Refusal of a continuance 
held not reversible error, where the three absent 
witnesses named in defendant’s affidavits all ad- 
mittedly lived in the county and within a few 
miles from the county seat, and six days inter- 
vened between arrest and date of trial, since 
they could have been secured by using reason- 
able diligence, with the possible exception of one 
whose pregnancy it was not shown would prob- 
ably terminate in time for attendance at the 
succeeding term.—Hogan v. Commonwealth, Ky., 
215 S. W. 183. 

29. Intoxicating Liquors.—In prosecution 
for selling intoxicating liquor, evidence of other 
sales in defendant’s place of business, near time 
of the sale charged, was competent to show that 
part of defendant’s business, in connection with 
alleged cigar store, was the sale of whisky, and 
to show that he knew of them, and that liquors 
were intermingled with other goods as tending 
to show that particular sale was a part of de- 








fendant’s business.—Bundy v. State, Okla., 184 
Pac. 795. 

30. Joint Indictees.—Joint indictees may, in 
the discretion of the court, be ordered to be tried 
together.—Stilson v. U. S. U. S. S. C., 40 Sup. 
Ct. 28. 

31. Similar Offense.—In a prosecution for 





burglary, testimony tending to prove a similar 
burglary of the store, by two of the three de- 
fendants, in which they took money to a certain 
amount, was competent on the issue of intention 
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in entering the store on the night of the offense 
charged.—Camp v. State, Ark., 215 S. W. 170. 
32. Damages—Specific Performance. — In 
suit for specific enforcement of contract to ex- 
change lands, where plaintiff had conveyed her 
property, and defendant had conveyed to plain- 
tiff, but had subsequently destroyed the deed 
and transferred the property to innocent third 
persons without authority, the measure of plain- 
tiff’s damages was the reasonable market value 
of the property of which plaintiff was deprived; 
defendant's liability being based, not on breach 
of contract, but on his tort in destroying the 
original deed and depriving plaintiff of her prop- 
erty.—Johns v. Parsons, Ky., 215 S. W. 194. 


29 
oo. 





Wife’s Earning Capacity.—Wife, suing 
for personal injuries, was entitled to recover for 
loss of earning capacity.—Kirkpatrick v. 
Crutchfield, N. C., 100 S. E. 602. 

34. Deeds—Delivery.—To constitute delivery 
of a deed, it must clearly appear that it was the 
grantor’s intention that the deed should pass 
title at the time, and that he should lose control 
over it.—Pemberton vy. Kraper, Ill, 124 N. E. 611. 

35. Delivery.—If a deed be delivered to a 
third person, with the intention that it shall 
become operative only upon certain contingen- 
cies, there is no delivery.— Weber v. Brak, IIL, 
124 N. E. 654. 


36. Illegal Consideration.—A conveyance 
made by a mother for the purpose of securing 
an indebtedness of her son, with knowledge that 
in incurring the indebtedness he had committed 
a criminal offense and with intent to prevent his 
prosecution, is not for that reason invalid as for 
an illegal consideration, where not induced by 
any threat of prosecution or promise of immun- 
ity.—National Bank of Savannah v. All, U. S. C. 
C. A., 260 Fed. 370. 


37. Intent to Defraud.—If conveyance, al- 
though for valuable consideration, is with actual 
intent to defraud creditors on part of grantor, 
of which intention grantee has notice, the con- 
veyance is void.—Merchants’ Natl. Bank of 
Winston v. Park, N. C., 100 S. E. 615. 


38. Intoxication.—In action to set aside a 
deed on account of grantor’s mental weakness 
the test applicable is the same as in other forms 
of mental derangement, and the deed is voidable 
if grantor at its execution was so far intoxi- 
cated as to be unable to comprehend the nature 
and consequence of his act and unable to bring 
to bear any intelligent choice.—Miller v. How- 
ard, Okla., 184 Pac. 773. 

39. Descent and Distribution—Advancement. 
—There is a presumption that a conveyance by a 
parent to a child without consideration was by 
way of advancement.—Thompson v. Ohl, Ia., 
174 N. W. 446. 

40. Divoree—Death Dissolving Marriage. — 
Marriage being a personal relation or status, 
and an action for divorce a proceeding of a 
personal nature to effect its dissolution, in the 
absence of contrary statute, death of one of the 
parties abates the action, having deprived the 
court of jurisdiction over the persons of the 
parties before decree and of the subject-matter 

















of the action itself—Bushnell vy. Cooper, III., 
124 N. E. 521. 

41. Interference with Wife.—Under Rev. St. 
1911, art. 4639, wife seeking divorce may ask 


injunction to restrain husband from interfering 
with her in the cultivation and harvesting of 
crops, and in the use of teams and farm imple- 
ments, and from molesting or intruding himself 
upon wife’s presence, even though wife had an 
adequate remedy at law of which she could have 
availed herself.—Hunt v. Hunt, Tex., 215 S. W. 
8. 


42. Lex Domicilii—As respects jurisdiction 
in divorce suits, the marital status follows the 
marital domicile-—Aspinwall v. Aspinwall, Nev., 
184 Pac. 810. 








43. Domicile—Infant.—The last domicile of 
the deceased father of an infant constitutes the 
legal domicile of the infant, and the domicile 
of the infant cannot be changed or removed by 
his own act until he reaches majority.—Johnson 
v. Taylor, Ark., 215 S. W. 162. 

44. Estoppel—Change of Position.—Where a 
party gives a reason for his conduct and decision 
as to anything involved in a controversy, he 
cannot, after litigation has begun, change his 
ground and put his conduct upon a different con- 
sideration and so mend his holding.—Mitchell 
v. Brotherhood of Locomotive Firemen and En- 
ginemen, Neb., 174 N. W. 422. 

45. Fraudulent Conveyances—Intent. — The 
question of fraudulent intent is to be considered 
as of the time when the conveyance is made, 
and with reference to the particular conveyance 
alleged to have been fraudulent as against cred- 
itors.—Tanner v. Frink, Neb., 174 N. W. 417. 

46. Guaranty—Conditions of. — A guarantor 
may impose any terms or conditions in his guar- 
anty which he may choose, and will only be 
liable to the holder according to the terms of 
the agreement.—lLllinois Surety Co. v. Munro, 
Ill., 124 N. E. 528. 

47. Homestead—Definition.— Homestead has 
both a popular and legal signification, which are 
the same, and in common acceptance of the term 
it means the residence of the family, the place 
where the home is, and was so employed in 
Const. art. 12, § 1, relating to rural homesteads. 
—McCray v. Miller, Okla., 184 Pac. 781. 

48. Homicide—Motive.—lIt is -lways relevant 
to introduce evidence of jealousy and unrequited 
love and the facts on which they rest, for the 
purpose of showing motive in homicide.—People 
v. Laures, Ill., 124 N. E. 685. 

49. Husband and Wife—Community Property. 
—The validity of a conveyance from husband to 
wife of the husband’s interest in community 
property cannot be questioned by a third party, 
unless he was a creditor of the husband before 
the conveyance was made, or was a subsequent 
purchaser without notice.—Glover v. Brown, 
Idaho, 184 Pac. 649. 

50. Infants—Guardian ad Litem.—Under Civ. 
Code Prac., § 38, court had no authority to ap- 
point a guardian ad litem for an infant over 
14 years of age until he had been summoned.— 
Crume y. Sherman, Ky., 215 S. W. 196. 


51. Ratification.—Infant defendants in par- 
tition ratify the proceedings, and are estopped to 
take advantage of a mere irregularity, by re- 
ceiving to their guardian for and appropriating 
their shares of the proceeds, with full knowl- 
edge of the facts on arriving at age.—lIn re 
Youtsey, U. S. D. C., 260 Fed. 423. 

52. Insurance—Partnership.—The dissolution 
of a partnership, indemnified against loss 
through injuries to servants, does not neces- 
sarily render the indemnity policy void.—lIllinois 
Indemnity Exchange v. Industrial Commisssion, 
Ill., 124 N. E. 666. 

53. Joint Adventures—Partnership.—The re- 
semblance between a partnership and a joint ad- 
venture is so close that the rightS as between 
adventures are governed practically by the same 
rules that govern partnerships.—Keyes v. Nims, 
Cal., 184 Pac. 695. 


54. Judicial Sales — Jurisdiction. — Where 
court has jurisdiction of the parties and the sub- 
ject-matter of the suit, and adjudges a sale by 
the commissioner, which is fairly made, and the 
sale is reported and confirmed, the purchaser, if 
not a party to the suit, cannot be divested of 
land because the judgment under which sale was 
made was erroneous, even though it is reversed 
on appeal; but the rule is different where pur- 
chaser was a party to the suit, or an attorney, 
or assignee of the judgment.—Crume v. Sher- 
man, Ky., 215 S. W. 196. 

55. Libel and Slander—Punitive Damages.— 
Where plaintiff seeks to recover punitive dam- 
ages for libel, or where the defendant alleges 
that the publication was justified on the ground 
that it was privileged, actual malice or malice 
in fact becomes an issue.—Scott v. Times-Mirror 
Co., Cal., 184 Pac. 672. 
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56. Limitations of Actions—Accrual of Ac- 
tion.—Where limitation begins to run against 
the right to enforce a cause of action, as to 
recover land adversely held, the running of the 
statute is not interrupted by any subsequent 
event or condition, and the death of the person 
entitled to sue will not stop such running 
against her successors.—Henderson v. Fielder, 
Ky., 215 S. W. 187. 

57. Livery Stable and Garage Keepers—Rea- 
sonable Care.—A garage keeper is bound to ex- 
ercise reasonable care to preserve from injury 
automobiles left by the owners at his garage 
for hire, such as a reasonable person would ex- 
ercise in respect to his own property, and he is 
bound to see that the person to whom he delivers 
an automobile left with him for safekeeping is 
the proper person to receive it.—Morgan Mill- 
work Co. v. Dover Garage, Del., 108 Atl. 62. 

58. Mandamus—Plain Duty.—Where there is 
a plain duty on the part of an official body, such 
as the council of a city, compliance therewith 
may be enforced by mandamus.—State v. City 
of Madison, Wis., 174 N. W. 471 

59. Master and Servant—Burden of Proof.— 
It is not sufficient for a servant to show that 
the master may have been guilty of negligence, 
but the evidence must point to the fact that he 
was guilty—Wyman v. Chicago, R. I. & P. Ry. 
Co., Okla., 184 Pac. 758. 

60. Safety Appliance.—An employer cannot 
discharge its duties by allowing employes to 
operate pneumatic hammers without safety 
springs.—Pittsburgh, C., C. & St. L. Ry. Co. v. 
Cole, U. S. C. C. A., 260 Fed. 357. . 

61. Mines and Minerals—Incorporeal Hered- 
itament.—A lease, granting oil and gas mining 
privileges for a term of years, is only a grant of 
an incorporeal hereditament.—State v. Welch, 
Okla., 184 Pac. 786. 

62. Mortgage—Attestation.—A mortgage at- 
tested by witnesses who are incompetent stands 
on the same footing as if it was without wit- 
nesses, and is good between the parties.—Farm- 
ers’ Banks and Trusts Co. v. Fudge, S. C., 100 
S. E. 628. 

63. Rents.—Mortgagee in possession will be 
charged with the rental value of the land.— 
Brown vy. Berry, N. J., 108 Atl. §1. 


64. Transfer—A mortgage being a mere 
security for debt, it is not transferable without 
transfer of the debt.—Johnson v. Razey, Cal., 
184 Pac. 657. 

65. Negligence—Imputability.—Negligence of 
the driver of an automobile as a general rule is 
not chargeable to another occupant thereof.— 
Lake Erie & W. R. Co. v. Howarth, Ind., 124 
N. E. 687. 


66. Mitigation of Damages.—Contributory 
negligence does not bar an action under the fed- 
er Employers’ Liability Act (Comp. St., §§ 8657- 
8665), but only mitigates the damages.—Pitts- 
burgh, C., C. & St. L. Ry. Co. v. Cole, U. S. C. C. 
A., 260 Fed. 367. 


67. Proximate Cause.—To constitute ac- 
tionable negligence, where the wrong is not 
willful and intentional, it is necessary that there 
exist a duty to protect from injury, the failure 
to perform such duty, and injury proximately 
resulting therefrom.—Missouri, K. & T. Ry. Co. 
v. Wolf, Okla., 184 Pac. 765. « 


68. Patents—Combination of Old Elements.— 
A combination of old elements, which produced 
an old result in a new and cheaper way, em- 
bodies patentable invention.—Meurer Steel Bar- 
rel Co. v. Draper Mfg. Co., U. S. D. C., 260 Fed. 
410. 


69. Perjuary—wWillful and Corrupt.—To consti- 
ture perjury, both at common law and by stat- 
ute, the false testimony must have been given 
willfully and corruptly.—State v. Henry, Me., 
108 Atl. 49. 


70. Principal and Agent—Revocation. — To 
impart an irrevocable quality to a power of 
attorney in the absence of an express stipula- 
tion, and as the result of legal principles alone, 
there must coexist with the power an interest 





























in the thing or estate to be disposed of or man- 
aged under the power.—Todd v. Superior Court 
of California in and for City and County of San 
Francisco, Cal., 184 Pac. 684. 
.71. Principal and Surety—Surrender of Se- 
curity.—A principal is not allowed to surrender 
the security which it holds for the performance 
of a bond, and then to hold the personal surety 
on the bond liable for it.—Guilford Lumber Mfg. 
Co. v. Holladay, N. C., 100 S. E. 597. 
72. Voluntary Surety.—Though a voluntary 
surety is a favorite of the law, entitled to stand 
on strict letter of his contract, the rule of stric- 
tissimi juris does not apply to surety corpora- 
tions, as they are essentially insurers, whose 
contracts, usually expressed in terms prescribed 
by them, should be construed most strongly in 
favor of obligee therein.—Board of Com’rs of 
Ohio County v. Clemens, W. Va., 100 S. E. 680. 

73. Publie Service Commissions—State Law.— 
Whatever powers a state may deny to its Public 
Service Commissions, it cannot give them power 
to do what laws of the United States forbid, 
whether their action be called administrative or 
judicial.—Pennsylvania R. Co. v. Public Service 
Commission of Commonwealth of Pennsylvania, 
U. S. S. C., 40 Sup. Ct. 36. 

74. Specific Performance — Discretion. — The 
discretion of a trial court to refuse specific per- 
formance of a contract for sale of realty on 
account of defects or circumstances relied upon 
by way of defense, is a sound and reviewable 
discretion, not an arbitrary one.—Rollyson v. 
Bourn, W. Va., 100 S. E. 682. 


75. Statutes—Construction.—The obscure and 
contradictory condition in which legislation 
sometimes appears will not invalidate it, or 
defeat its purpose, unless it conflicts with some 
provision of the Constitution, if it can be con- 
strued to make it intelligible, harmonious and 
workable.—Wood v. Deatherage, Ky., 215 S. W. 
198. 





76. Trade-Marks and Trade-Names—Profits. 
—Where, in making sales of their product, de- 
fendants infringed complainant’s trademark, the 
latter is entitled to the profits due to the use of 
the trademark.—Prest-O-Lite Co. v. "Bournon- 
ville, U. S. D. C., 260 Fed. 446. 

77. Trusts—Equitable Right.—Where proper- 
ty is left in trust, leaving the matter of distri- 
bution of the income solely to the discretion 
of the trustee, a cestui que trust has only an 
equitable right, which might be enforced in 
equity only upon a showing that the trustee had 
abused such discretion—De Long y. Anheir’s 
Trustee, Ky., 215 S. W. 189. 


78. 








Resulting Trust.—A resulting trust does 
not spring from a contract between the parties, 
but arises by operation of law from the acts of 
the parties —McCarthy v. McCarthy, Ill., 124 N. 
E. 578. 


79. Resulting Trust.—Where A and B joint- 
ly buy land, each paying one-half of purchase 
money, and title is taken in name of a third 
party, a trust in favor of A and B will be implied, 
in view of Civ. Code 1910, § 3739.—Jenkins v. 
Georgia Inv. Co., Ga., 100 S. E. 635. 


80. Wills—Insane Delusion.—An “insane de- 
lusion” is a belief in something impossible in the 
nature of things or impossible under the cir- 
cumstances surrounding the afflicted individual 
and which refused to yield either to evidence or 
to reason.—Farmer vy. Davis, Ill., 124 N. E. 640. 





81.——Precatory Words.—Precatory words in 
a will create a binding trust if meant to govern 
the conduct of the person to whom addressed 
and not merely as an indication of what the 
testator thinks would be a reasonable exercise 
of a discretion thereby left to such person.— 
Laws v. Christmas, N. C., 100 S. EB. 587. 


82. Witnesses—Corroboration.—Where a wit- 
ness testified positively from his independent 
recollection as to the date of a transaction, 
checks which he testified were given by him at 
about the same time were inadmissible to cor- 
roborate his testimony as to such date.—Stock- 
yards Loan Co. v. Nichols, U. S. C. C. A., 260 Fed. 
393. 
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